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New President Jack Moring presents 

appreciation plaque to outgoing 

President Hon. Sandy Karlan 

WELCOME TO 2014!!!     

The General Meeting of FLAFCC was 

held at The Waterfront Inn at The 

Villages near Ocala on December 7, 

2013.  The purpose of this meeting is 

always to hold official elections of 

new Board Members and to vote in the 

new slate of officers proposed by the -

nominating committee, chaired this year by former 

President, Lawrence Datz.  New Board members are:   Lisette 

Beraja, an MHP from the Miami area, General Magistrate 

Margaret “Maggie” Rosenbaum, Miami, and Dr. Deb 

Weaver, Psychologist from Tallahassee.   

Outgoing Board Members were Dr Myrna Neims, 

Gainesville who served six years and were each a former 

President. Also leaving after six years was Dr Deb 

Silverman, Ft. Myers, the website coordinator,along with 

serving as a former President as well.  In addition, the Board 

said “Goodbye” to Susan Berg, also 6 years on the Board, a 

Court Administrator in the 5th Circuit. All three of these 

Directors have been so hard-working. All of these retiring, 

creative and productive board members. All three will 

continue to work on committees. They were all valuable 

significant contributors in many ways. The Board intends to 

maintain their presence on working committees for as long 

as we can! 

The New slate of officers was voted in: 

President JACK MORING, Attorney   5th Circuit 

Vice President          Rose Patterson, Director of Courts         

   Administration,  

President Elect     Robert Merlin, Attorney, 11th Circuit 

Secretary Jill Sanders, Psychologist, 20th Circuit 

Treasurer        Helen Gyllstrom, CPA  8th Circuit 

During the first Board meeting of 2014, the Board took the 

following actions: 

-Established a new task force to study the standardization of 

the various evaluations conducted in Family Courts across 

the state, This group will build on the former Social 

Investigations and Parenting Plan Evaluations (SIPPE ) 

Committee headed up by Dr Deb Carter and Linda 

Fieldstone.  The committee’s work has been published in 

Family Law Review.  The new group will be chaired by 

former President, Lawrence Datz. 

-Planning for state conference OCTOBER 16-18, 2014 at the 

Tampa -----the theme this year is WE ARE THE VILLAGE!  

-Planning for two one-day REGIONAL trainings on EQUAL 

TIME-SHARING: IS IT PRESUMPTIVELY IN THE BEST 

INTERESTS OF CHILDREN? Forum for airing all sides of 

this controversial topic.  One will take place in Miami 

Courthouse on February 7, 2014 and the second will be held 

on the campus of the University of North Florida near 

Jacksonville on February 27.  Watch for notices in your 

emails!!  

________________________

________________________

_______ 
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New President Elect 
Bob Merlin 

 

Gift of appreciation 

presented to Judge Karlan 

Outgoing Directors:  Myrna 

Neims & Deb Silver 

Outgoing Director Susan Berg 

Moments from 

the General 

Membership 

Meeting, 2013 
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  WM G AUSTIN, PHD. 
wgaustinphd@yahoo.com  

PARENT-CHILD RELATIONSHIPS 
IN RELOCATION DISPUTES 

 
When a parent wishes to move with his or her child a substantial 

geographical distance away from the other parent who legally 

opposes the proposed move, then a relocation case and dispute are 

formally presented in family court for litigation. Mediation rarely 

results in settlement because there is no middle ground to be found on 

the core issue of the child moving. Relocation cases are some of the 

most challenging cases that face judges and evaluators who often are 

appointed to conduct a parenting time recommendation. State high 

courts have variously referred to such disputed cases as “the 

knottiest,” “most vexatious,” and “most delicate in nature.” 

 

Research shows that children of divorce show the best long-term 

adjustment when they enjoy quality relationships with both parents. 

Extensive research also demonstrates the importance of fathers for 

children’s development and well-being. These research findings 

provide scientific support for the legislative declaration in Florida 

that encourages the continuing involvement of both parents (F.S. § 

61.13(2)(C)(1)). 

Common sense also signals that children will be better off when both 

parents stay involved after divorce. This is why the idea of a 

residential parent moving away with the children is so bothersome to 

many people, including judges and evaluators. But it is not 

uncommon for the nonresidential parent to relocate to another 

community, or even another state, thus placing a strain on the parent-

child relationship in a long distance parenting arrangement. 

 

When there is litigation over relocation the main issue and focus of 

the legal proceeding invariably is the assertion by the nonmoving 

parent (usually the father) that relocation will severely damage his 

relationship with the child. It is not unusual for the nonmoving parent 

to assert that he will be marginalized from the child’s life, or that the 

moving parent is trying to “alienate” the child from him. 

 

Authorities have noted that relocation inevitably alters the quality in 

the relationship between the distant, “left behind” parent-child 

relationship. The parent usually cannot have regular physical contact. 

The level of actual involvement diminishes when there is not the 

typical type of contact such as relaxed parent-child outings, 

attending the child’s activities, helping with homework, getting to 

know the child’s friends, and so forth. There is less opportunity for 

“meaningful parenting” and active involvement by the nonresidential 

parent. 

 

Research establishes that relocation is a general risk factor for hildren 

of divorce compared to children in intact families who move and 

even higher risk when they move frequently. It has been proposed 

that with relocation the children lose out on much of what the 

nonresidential parent has to offer the child in the way of psychosocial 

resources, or the Social and Parent Capital that is routinely available 

to the child from that parent. Relocation poses a risk of causing 

parent-child “Relationship Harm” that in turn can result in 

“Developmental Harm” (or adjustment problems) in the child 

because of the lowering of social capital for the child.   

 

Social capital refers to the psychosocial resources that are available 

to the child from the important relationships in his/her social 

environment such as parents, extended family, peers, siblings, 

teachers and coaches. It takes a myriad of forms and actions: being a 

role model, teaching values, trust, guidance, love, commitment.  

Parent Capital is simply the social capital derived from parents. 

 

When relocation is going to be allowed by the Court the challenge for 

judges and evaluators is to craft a long distance parenting plan 

that manages the risk to the parent-child relationship and mitigates 

the harm that is inevitably associated with relocation. Regular 

telephone and Skype contact (virtual parenting time) can help sustain 

contact, but it is not a substitute for regular and meaningful physical 

involvement. You can’t hug a computer. 

 

There is more risk for the harm to the parent-child relationship when 

very young children relocate. There can be a disruption to the child’s 

attachment relationship with the nonmoving parent. The lack of 

“object permanence” in the child’s cognitive development makes it 

difficult for there to exist real “knowing” of the other parent. It will 

usually be much better for many reasons if the moving parent can 

delay relocation until the child is at least in the early school years, 

e.g., ages 5 or 6 years. However, some moving parents will have 

“little realistic flexibility” on the moving issue. There may be 

remarriage, unique job opportunity, or job transfer. In a recent case, a 

mother remarried to a man who was active military. The child with 

the nonmoving parent was only 3-years old. The new husband was 

Moments from the 

General Membership 

Meeting, 2013 

New Directors Maggie Rosenbaum & Diane Kirigin with Hon. Sandy 
Karlan 

New Directors Lisete Beraja & Maggie Rosenbaum 
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graduating from law school and was assigned a new active duty 

station to be a JAG officer in San Diego. Mother had just had a baby 

with her new husband. She was going to move. So sometimes very 

young children will relocate with a parent. The challenge facing both 

parents is how to sustain quality and meaningful involvement in the 

nonresidential parent’s relationship with the child in the context of a 

long distance arrangement. 

A secondary focus of relocation disputes concerns the issue of how 

supportive of the other parent-child relationship and promoting 

“continuing involvement” that the moving parent can be. This is a 

common best interest statutory factor in many states (F.S. § 

61.13(3)(a)). This question concerns the process of parental 

gatekeeping that has been described in forensic evaluation models for 

courts and evaluators. The court will want to see evidence on whether 

the moving parent has been a cooperative co-parent in the past, 

or a facilitative gatekeeper. If the evidence indicates that the parent 

has been a restrictive gatekeeper, or has acted to hinder access and 

has not been actively supportive, then this will be a strong argument 

against relocation. Only with facilitative, inclusive gatekeeping 

and co-parenting will it be possible to sustain a meaningful, quality 

relationship in the nonresidential parent-child relationship. Positive 

gatekeeping and communication eases the burden on everyone in a 

long distance parenting arrangement. 

 

Crafting of a long distance parenting plan is the main risk 

management – harm mitigation tool. If the child is very young, then 

the nonresidential parent and child need to have monthly physical 

contact, preferably for two weekends per month. When the 

children are in school age years, then with sufficient financial 

resources the children can spend extended time and sometimes 

virtually all of the summer. It is “compensatory summer parenting 

time.” There can be a de facto “school year primary residential 

parent” and a “summer primary residential parent.” It provides the 

opportunity for meaningful parent-child time and for relationship 

building and repair. 

 

There is no presumption for or against relocation under Florida 

statute and case law. Parents are supposed to start on “equal footing” 

on the relocation issue. However, in the author’s experience it is not 

uncommon to encounter “anti-relocation bias” with both judges and 

evaluators. The Court and evaluators must consider and gather data 

on all of the relocation factors (F.S. § 61.13(d)) and be mindful of 

potential bias. In these thorny cases, evaluator recommendations and 

judicial determinations often serve the purpose of being a “least 

detrimental alternative” choice. 

 

Dr Austin is a licensed Psychologist in Colorado and North 

Carolina.  He conducts parenting evaluations and offers work 

product review and trial consultation forensic services. Dr Austin’s 

publications on relocation and child custody are available at 

www.childcustody-services.com   His publications on PARENTAL 

GATEKEEPING and PARENTING TIME can be downloaded from 

www.parentalgatekeeping.com  

 

 

 

 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

Report from the Court Managers’ Meeting - October 2013  -
-Tampa Airport  Marriott- State Bar Association Offices  
 

:            Update on Family Law Forms Pending Issues:               

Magistrate Susan Keith,  Chair of the Florida Court Forms Task Force 

13-532:  Designation of Beneficiary: There is new Court opinion 

holding that a divorce did not automatically change previous beneficiary 
designation; a real pit-fall for practitioners and spouses.  A former-spouse 
could wind up with substantial insurance benefits, even though the other 
spouse had remarried and had no present intent to maintain the former 
spouse as a beneficiary.  Need for more specific instructions on the use and 
effect of the form? 
 

13-305: A Judge may deny a temporary injunction and set a hearing on the 

petition. Problem: this applies to a DV petition and a Stalking petition, but 
Repeat Violence and Dating Violence doesn't have that language. 
 
E-Filing and E-Service:   
 
Every form and instruction had to be changed, including being ADA 
compliant.  These changes have been submitted to the Supreme Court, but it 
isn't known when the Court will act.  Pro se litigants are excluded from the 
requirement to e-file unless they opt in; then they must file the form to opt-in. 
 
Is there a need for a form for the $25 administrative fee for application for 
indigency?  Must it be sworn?   
 
Interesting note:  A paralegal in the 10th Circuit was not paid by the party 
using the paralegal.  The paralegal wrote the name of the Plaintiff (client) on 
a Voluntary Dismissal form and filed it with the Clerk. 
 
There is a Family Law Supreme Court Work Group with various committees.    
The Supreme Court is also working diligently to upgrade its website (through 
the Technology Committee) to make it more user-friendly to pro se litigants. 
 
The 13th Circuit has a Forms clinic.  A pro bono lawyer conducts the Clinic.  
Many case managers are available for pro se parties and can guide them 
through the process.  The Clerk's office has a self-help department and also 
can schedule a low-cost attorney appointment for $15.  Unfortunately, these 
13th Circuit services are the exception to what is usually available around the 
State. 
 
Small Claims and County Court Civil Mediation 
 
The main task is to move the docket, assign mediators and conduct the 
process on the spot, if possible.   
 
In the 13th Circuit, the Judge assigns the cases to the mediators and all the 
parties immediately go downstairs to the mediator’s room for a session.   The 
Odyssey system allows the Judge and staff to pull up the docket in the court 
room or the mediators to pull it up for the session.   
 
In the 12th Circuit, Susan Gardner runs the process once a week for Citizens 
Dispute and Small Claims Court.  There is availability for telephone pretrial 
hearings except for credit card cases.  She handles all Pretrial conferences, 
where she asks whether the case is contested, and if so, assigns a mediator, 
and has available a final hearing date, if needed.  Mediators are available for 
on-the-spot mediation. And six meeting rooms are available.  There is a 
virtual cattle-call of cases; when the mediators have finished one case, they 
come back to the courtroom for another. Orders and notices are given out in 
court.  Supreme Court Opinion 10-1227 (May 12, 2011) allows non-judicial 

http://www.childcustody-services.com/
http://www.parentalgatekeeping.com/
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staff management, subject to direct supervision by the Judge. 
 
In the 20th Circuit, the Clerks run what is called “Clerk's Court” for non-
criminal traffic cases, on the initial appearance.  They find out if the case is 
contested, notices are furnished if so, or if not, the Clerk records the lea and 
assigns the standard fines and sanctions approved by the Judges for the 
particular offense. 
 
Book Report: Managing High Conflict People in Court 
Author: Bill Eddy   presented by Arlene Huszar, 8th Circuit 
 
Bill Eddy, is a Licensed Clinical Social Worker and a Family Law Attorney. 
The court cases involving these people are not high conflict because of 
complex issues, but because of the people involved.  These involve people 
who have a diagnosis of personality disorder or who have personality 
disorder traits.  There are an increasing number of these people in family 
court, and they presently compose about 15% of the cases.  The younger 
groups of people have a higher percentage.  These people are attracted to 
court.  Their characteristics include a mindset that Court includes the 
concepts of guilty or not guilty, all or nothing, and winners or losers. HC 
people tend to like this concept because: 
 

 Blame is assessed 

 They can be the center of attention 

 They can seek allies and bring in witnesses to support their view 

 They believe they can punish those who have hurt them 
 
These particular HC people will not change; they don't think they are 
abnormal.  If they get negative vibes from the Judge, they will simply become 
more aggressive.   
 
They jump to conclusions. For example,  If the child is sad at the end of the 
other parent's visitation, then the child must have been abused.  They 
believe the Judge will validate their position, and if not, they will come back 
again and again to prove the Judge is wrong. 
 
Management suggestions for High Conflict People:InCourt 
  
The author asserts that HC people need a positive connection with the Court.  
He suggests that judges use a one minute scold:  30 seconds of empathy 
and 30 seconds to focus them on the task (“scold and sooth”).  Avoid getting 
emotionally hooked in the dispute.  Do things in small steps; give them time.  
Use reality testing, try to lower their expectations.  Consequences are 
needed; not jail, but smaller sanctions, because they don't see a need to 
change and fear losing control.  One approach is to give a tentative ruling 
and then give them time to talk outside the courtroom about resolution. 
 
The bottom line is that HC people must be dealt with in a careful and 
specialized method if there is any hope for a successful outcome.  Our 
normal instincts for dealing with them are usually not successful because 
they think and react differently than us, or most other people. 
 
Editor's Note:  This book and others by Bill Eddy on dealing with high 
conflict personalities are available on Amazon.com.  He has a great deal of 
expertise in dealing with high conflict personalities, has written extensively, 
and has an organized, practical set of techniques for dealing with this difficult 
group.  He also has a very helpful newsletter which can be accessed at 
www.highconflictinstitute.com  

 

 
 

Opening Salvo: 

The 2010 Alimony Statute Amendment 
by Luis E. Insignares 

In 2010 the Florida Legislature passed “Laws of Florida, 
Chapter 2010-199”.  The bill was sponsored by Miami 
Republican Representative Anitere Flores. For the first time, 
the legislature codified Florida’s common-law three tier system 
as to the length of a marriage and its relationship to the 
propriety of awarding so-called “permanent alimony.”  I initially 
place the term in quotes since, of course, permanent alimony 
has always been subject to subsequent judicial modification, 
based upon a showing that the payor no longer has the ability 
to pay, the payee no longer has need of support, or both.  
Thus, although “permanent alimony” is the accepted term, it 
has in fact always been a bit of a misnomer. 

Florida courts had already devised a system to help determine 
when permanent alimony could appropriately be awarded.  
Under the case law, for short-term marriages, the presumption 
was against an award of permanent alimony.  For mid-length 
marriages in what was often termed the “gray area,” there was 
no presumption, either in favor or against, an award of 
permanent alimony.  For long-term marriages, the presumption 
was in favor of awarding permanent alimony, if the payee 
spouse could show her or his need, and the ability of the payor 
spouse to pay support.  These presumptions were expressly 
written into the alimony statute, as well as more specific 
provisions on rehabilitative alimony, and a totally new option 
called “durational alimony.” 

In my opinion, the case-made three-tier rule worked in practice, 
and generally yielded equitable results.  Where there are 
children of a marriage, it is quite commonplace for one spouse 
to limit his or her employment or career advancement, 
particularly during the children’s early years, and the economic 
momentum lost even if only for 5 or 10 years can often prove 
difficult or impossible to regain.  And if there were no children 
or neither spouse otherwise limited his or her employment or 
career, then that spouse might not be able to show any “need” 
for post-divorce support anyhow. 

So, why tinker with a system that was already working?  One 
answer is that the 2010 legislation was the first salvo by an 
“alimony reform” movement which considers Florida’s inclusion 
of any permanent alimony in its array of divorce remedies to be 
an anachronism based on the traditional “stay-at-home-mom” 
paradigm seen less and less in the real world of two-income 
families.  These same reformers were previously often referred 
to as those agitating  for “men’s rights”  (for example, one 
central Florida firm still calls itself a “Men’s Divorce” law firm 
that promotes, via a registered service mark no less, “Fathers, 
Families, Fairness”).   

This latter appellation, however, overlooks the obvious fact that 
Florida law, whether statutory or court-made, is gender-neutral 
and speaks only in terms of payor and payee spouses, so that 
any “advantage” granted to a less financially able spouse is in 
fact just as available to men as it is to women, if that should 

http://www.highconflictinstitute.com/
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prove to be the applicable factual scenario.  Seen from a 
feminist perspective, the current alimony reform movement is 
nothing less than an attempt not at “fairness,” but at the 
perpetuation of a patriarchy in which many women face a 
“lose-lose” Catch-22: if they elect the traditional stay-at-home 
role, their parenting and homemaking labor will be 
economically undervalued, while if they stay in the outside-the-
home workforce, they will still often face “glass ceilings” and 
otherwise not be paid the same for the same work done by 
their male counterparts. 

One good thing that the 2010 legislation did, (no matter one’s 
political leanings), was to add more certainty to the three-tier 
marriage duration system.  As is typical of judge-made law, the 
boundaries between the three “tiers” under the case law were 
not exact.  The 2010 legislation added to the alimony statute 
(Section 61.08) very specific cut-offs for the three tiers.  Under 
the 2010 amendments, “short-term” marriages were “less than 
seven years,” “moderate-term” marriages “greater than seven 
years but less than seventeen years,” and “long-term” 
marriages have “a duration of 17 years or greater.”  The 
measurement is from the date of the marriage to the date of 
filing.  Overlooking the thorny question of a divorce petition 
filed on a couple’s seventh anniversary, the inclusion of exact 
cut-offs provides Florida husbands and wives, and their 
attorneys, guidance as to when filing for divorce will be most 
appropriate, as well as possible assistance in drafting 
prenuptial agreements, which sometimes reward or penalize 
spouses based upon the length of their marriage. 

I mentioned that the 2010 changes were the “opening salvo” 
from the alimony reform movement.  In my next column we’ll 
look at the more extensive statutory changes made in 2011, 
and in future installments, we’ll look at the failed 2013 
amendments, vetoed by Governor Scott, and more that’s 
currently in the offing. 
 
Mr Insignares is Board Certified in Marital and Family Law, 
practices in Ft. Myers and currently co-editor of FAMSEG, A 
monthly news publication of the Family Law SecTion of the FL 
Bar.  He also is a frequent contributor to the COMMENTATOR, 
the official publication of the Section. He will be authoring a 
series of articles on ALIMONY in FLORIDA for us. 
 

 

    Thoughts on a timely, highly debated issue   

 By Co-Editor Ret. Hon. Hugh Starnes 

Same sex relationship issues are prominent in the news, in 
social and legal policy, and in professional practice and 
strategy.  This random look at some legal opinions and other 
sources will hopefully stimulate some thought and discussion.  
This is not intended as a complete recitation of legal authorities 
or social policy thought, but is hopefully representative of the 
trending ideas at play in a fast-moving subject area.   

 

 

Florida cases on same sex relationships:   

 Florida Statute 63.042 prohibited adoption by a 
homosexual.  It was ruled unconstitutional in 2010, but only 
after appellate challenges had been rejected in earlier years.   

1. Embry v. Ryan:  11 So.3d 408 (2d DCA) 

Two women in Washington State in a same sex relationship; 
Ms. Ryan gave birth to a child in 2000, and Ms. Embry adopted 
the child (a daughter) shortly thereafter.  The relationship 
ended in 2004, and they entered into a custody and visitation 
agreement, after which they moved to Florida.  By 2007 the 
things deteriorated and Ms. Ryan refused contact to Ms. 
Embry.  Ms. Embry sued to establish her parental relationship.  
Ms. Embry countered that the adoption judgment from 
Washington State should not be enforced in Florida because of 
Florida’s statute banning homosexuals from adopting (this was 
before the statute was ruled unconstitutional).  The Sarasota 
County Circuit dismissed the petition, holding that Florida 
was not obligated to enforce the Washington judgment of 
adoption because it was against the public policy of the State of 
Florida in view of the ban on homosexual adoptions.   The 
Second DCA reversed, citing the US Constitution which 
requires all States to give “full faith and credit to the 
judgments of other states”, and Florida Statute 63.192, which 
provides a judgment of adoption from another state shall be 
recognized in Florida as if it had been entered in this State.  
Thus, the full faith and credit obligation as to a judgment is 
required separate from any consideration of public policy.    

A concurring opinion sought to make clear that the judgment 
of adoption had to be not only recognized, but enforced as 
well.  

2. AAB v. BOC, Jr.  (Second DCA, May 15, 2013, Case 
no. 2D11-6273) 

Caveat:  I am not making the following fact scenario up; 
truth is often stranger than fiction! 

Two women in committed same sex relationship in Polk 
County Florida; they want to have a child and one partner asks 
her brother to donate sperm so the other partner could become 
pregnant.   They used a “do it yourself” method without 
medical intervention, and she becomes pregnant and gives 
birth in 2002.  The brother lived in another state and was not 
involved with the child.  About three years later the partners 
split up and share parenting.  The relationship deteriorated 
and the birth partner refuses contact to the other partner.  The 
brother then files a paternity case and requests visitation. 

The birth mother asserts that 742.14, governing article 
insemination agreements controls, and the brother has no 
rights because he is merely a sperm donor.  The trial court 
ruled in favor of the brother finding that because the parties 
used a “do it yourself” method instead of clinical intervention 
(apparently no one wants to know how that was done), the 
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statute does not apply.  The trial court established visitation 
and child support.  

The appellate court reversed, stating that the “do it yourself” 
method did change the fact that the brother was a sperm donor 
under the statute, which does not mention physician 
assistance.  Because the brother was a sperm donor, the 
appellate court found he relinquished parental rights and 
obligations.      

3.  Some other references which furnish news and 
background about the legal status of same sex relationships:  

Blog:  
http://writ.news.findlaw.com/grossman/20090609.html    

Blog:  
http://www.jacksonvilledivorceathhhhtorneyblog.com/gay-
adoption/     (Under categories, look at Gay Topics)  

I offer some discussion points raised by these authorities and 
the facts and law they present (It’s your job to answer the 
questions raised!): 

1.  Should same sex partners anywhere, or spouses from a State 
recognizing same sex marriages consider adopting a child in the 
relationship, regardless of the law of the State they live in, or any 
written agreements of the parties?  Remember, if there is no 
judgment, public policy arguments may be available.  
Likewise, if an action is maintainable in the other state, 
obtaining a divorce judgment, visitation, custody or child 
support judgment, may be useful in trumping public policy. 

2.  In view of the U.S. Supreme Court DOMA ruling (ruling 
that it is unconstitutional for the Federal Government  to 
prohibit same sex marriages),  is there an equal protection 
argument in cases such involving same sex couples and their 
children?   On behalf of the child (who would have only one parent)?  
On behalf of the non-birthing parent with two women in a committed 
relationship (who would have no relationship with a child she had 
been raising in a stable relationship)?  Compare these 
circumstances to a heterosexual relationship where the 
unmarried partners have a child and never lived together, and 
yet can enforce recognition of their relationship with the child.  
In one case, a party to the relationship having very little 
connection may enforce, whereas in the other case a party with 
a substantial relationship may not.  In one case a child gets by 
law a parent with perhaps little to contribute, but enforced by 
the law, whereas in the other case the child is deprived of a 
relationship that is substantial, and also, there would remain 
only one legal parent. 

3.  Does Florida’s opportunity for custody by extended family 
members change the legal conclusions (through an equal protection of 
the law argument)?   

4.  Consider ramifications on retirement issues and pension 
benefits.  See this article:  
http://www.crowell.com/NewsEvents/All/Same-Sex-

Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-
Case-Following-Windsor-Decision-and-its-Implications-for-
Benefit-
Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZw
qqgunder  

5.  What are the ramifications of other child-related legal provisions? 

 A.  Right to designate in your will a guardian for your 
child on your death.   

 B.  Right to inherit from a parent; who is a parent in 
same sex relationships where assisted reproduction technology 
is utilized? 

 C.  Consideration by DCF in a dependency 
proceeding for temporary or permanent placement (non-
custodial parent given precedence). 

 D.  There is case law on determining petition for 
custody by a non-parent where the parent is unfit, and the 
standard is extremely strict as to proof of “unfitness”.  Even if 
a biological parent in a same sex relationship is not recognized 
because of the limitations of the assisted reproduction statute, 
could it be argued that a lesser standard of “unfitness” would 
suffice because of the biological connection to the child?    

 E.  Child’s right to support from a parent, coupled 
with the status of the unrecognized biological parent.  

F.  Florida’s strong Constitutional provision for right 
to privacy, including prohibiting the government 
from intruding in a family’s business (used to 
prohibit grandparent visitation).  What is a family?   
What if the parties have an agreement designating them as 
a family?  Consider the substantial support for a social 
policy promoting strong families. 

G.  In the Embry v. Ryan case, apparently both 
partners had a child which the other adopted.  What 
about the rights of the children, as well as the parents, to a 
relationship with the other child?  

Footnote:  National Center for Lesbian Rights case 
note states that both partners gave birth to a child, 
and each non-biological partner adopted the other 
child in Washington State.  This does not seem to 
appear in the Florida opinion. 

http://www.nclrights.org/cases-and-policy/cases-
and-advocacy/embry-v-ryan/ 

An amazing postscript: 

The above outline was prepared for a local conference 

panel discussion to be held October 11, 2013.   The 

Supreme Court of Florida issued the opinion in DMT 

v. TMH, on November 7, 2013.  To see this 70+ page 

opinion go to:  sc12-261.pdf   This  case appears to 

http://writ.news.findlaw.com/grossman/20090609.html
http://www.jacksonvilledivorceattorneyblog.com/gay-adoption/
http://www.jacksonvilledivorceattorneyblog.com/gay-adoption/
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.crowell.com/NewsEvents/All/Same-Sex-Spouse-Has-Right-to-Pension-Benefits-Under-ERISA-First-Case-Following-Windsor-Decision-and-its-Implications-for-Benefit-Plans?goback=.gde_1954545_member_278466765#.Uk2QlYZwqqgunder
http://www.nclrights.org/cases-and-policy/cases-and-advocacy/embry-v-ryan/
http://www.nclrights.org/cases-and-policy/cases-and-advocacy/embry-v-ryan/
http://webmail.c.earthlink.net/wam/MsgAttachment?msgid=22124&attachno=1&folder=INBOX&x=2054971364
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take a large step forward into the relationship.  This 

case involved two women in a committed 

relationship who decided to have a child and co-

parent the child.  The method they used was to have 

the egg of one partner fertilized (there was no 

indication of any relationship with the sperm donor) 

through a sperm donor, and to have the resulting 

embryo cell implanted in the other partner, who gave 

birth to the child.  After raising the child for some 

time, the relationship soured and the birth-mother cut 

off contact, and ran away to Australia.  The biological 

mother (who furnished the egg) tracked her down 

and file suit in Florida to establish parenthood and a 

parenting plan.  The trial court judge ruled in favor of 

the birth mother, finding that the assisted 

reproduction statute (F.S. 742.14) only allowed 

recognizing the birth mother as a parent because 

those who contribute sperm or eggs are excluded 

from being recognized as a parent unless either is one 

of the commissioning couple.  The statute defines that 

term (commissioning couple) as including only an 

intended mother and father, or a father who has 

executed a pre-planned adoption agreement; 

otherwise, the donor of an egg or sperm will not be 

recognized as a parent.  This language would exclude 

the biological mother of the same sex relationship 

before the court.  The trial judge stated that he felt the 

statute was morally wrong, and hoped his decision 

would be overturned.  

The Supreme Court majority, in a 4-3 split,  based its decision 

that the statute was unconstitutional as applied to this case on 

broad constitutional grounds, which demand protection of the 

fundamental right of a biological parent to parent their child.  

The Court thoroughly examined the due process and equal 

protection clauses of the State and Federal Constitutions, as 

well as the right to privacy and freedom from interference by 

the government into the parental status absent some issue of 

unfitness to parent.  Justice Pariente began the majority 

opinion with the following quotation from a U.S. Supreme 

Court case: 

“The intangible fibers that connect parent and child have 
infinite variety. They are woven throughout the fabric of our 
society, providing it with strength, beauty, and flexibility. It is 
self-evident that they are sufficiently vital to merit 
constitutional protection in appropriate cases.” Lehr v. 
Robertson, 463 U.S. 248, 256 (1983). 
  
The dissenting Justices would have upheld the 

constitutionality of the statute, reasoning that traditional 

concepts of marriage and family were sufficient to furnish the 

legislature with a basis to exclude the same sex partner from 

the right to establish parenthood.  An interesting dynamic 

occurs between the two opinions.  The dissenting Justices 

suggest that the majority is seeking to impose their individual 

view of social policy on the rest of the population.   The 

majority opinion responds that, to the contrary, it is the 

minority that seeks to impose their views of legally-recognized 

relationships on everyone else.  Although the decision was 

made only on the specific facts before the Court, it would seem 

to portend well for those seeking to establish or protect the 

rights of same sex couples to be treated the same as other 

traditional, heterosexual partners and spouses.  The 

advancement of court decisions and electoral results treating 

same sex relationships as entitled to equal treatment with 

heterosexual relationships has been nothing short of 

breathtaking over the past few years.  As family law 

professionals, whichever “side” we may be on in the national 

social debate, we all have to take note of and follow the 

developments in this trending area of law and social policy. 

 

The FINANCIAL FORUM 
 
January Question: Clients often find themselves with small savings 
reserves, yet they may have large(r) retirement plan accounts with funds 
which can aid the family through the divorce transition and pay divorce 
expenses. Can the retirement funds be accessed 
as cash and at what cost (income taxes and 
penalties)? 
  
Retirement funds held in qualified plans defined 
by ERISA, (i.e. 401k accounts, not IRAs) allow 
for an alternative payee (non-employee spouse) 
to take cash from the plan without the 10% 
penalty even if they are under age 59 ½. The 
funds are paid by the custodian to the alternative payee (not the owner of the 
account) and a Qualified Domestic Relations Order (QDRO) must be created 
and used to divide the plan with directions for payment. 
The amounts paid to the alternative payee are considered taxable income to 
the nonemployee spouse and the employer (custodian) will withhold 20% of 
the distribution to prepay the tax. 
 
Planning strategies would include the effect of the taxable income on the 
nonemployee spouse’s tax rates following the distribution and divorce. If both 
spouses need cash, the agreement can be drafted to help ‘shift’ payments to 
the non-employee spouse with planned compensation for additional taxes 
following the distribution. .Couples with IRAs are able to withdraw funds 
without an early withdrawal penalty (from their account or from an account 
transferred to the ex-spouse) after divorce decree if the distribution is to pay 
for qualified higher education expenses; to buy, build, or rebuild a 
first home; or pay for large unreimbursed medical expenses (greater than 
10% of adjusted gross income. Again, these withdrawals will be considered 
taxable income, so appropriate allowances will need to be made for taxes 
due. 
 
OR Question #2 
What part of the divorce legal fees and court costs for divorce may be 
deductible on a tax return? 
 
Legal fees and court costs for divorce are not deductible. However, fees paid 
for advice on federal, state and local taxes of income, estate, gift, inheritance 
and property taxes are deductible. Fees paid to get or collect alimony 
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(increase income) are deductible. .Legal fees paid for a property settlement 
(deed filing, etc.) can be added to the basis of the home and reduce potential 
gain when the home is sold. 
 
To qualify for the deduction, the client will need to file Form 1040 Schedule A 
(Itemized Deductions) and the deduction plus other miscellaneous itemized 
deductions need to exceed 2% of the taxpayer’s adjusted gross income to be 
counted. Attorneys and financial advisors can greatly help their clients to 
claim the deduction if time spent on pertinent topics listed above is detailed 
on their invoices/statements. 
 
Helen K Gyllstrom, CPA, CDFA 
www.hgyllstromcpa.com 
 

4 FLAFCC Regional 
Trainings 

Miami, FL/Jacksonville,FL 
Feb. 7th –Miami 

Feb. 21st -Jacksonville 
FL  Lawson E. Thomas 

Family Courthouse Center 
11th Floor Conference Room 

175 NW 1st Avenue 
Miami, Florida, 33128 

 

"Equal Time-Sharing: 
Is it Presumptively Best? 

FLAFCC Forum 

Examining Both Sides of the Issue 

S E N C L U D I N G B ROC H U R E 
/ I T I N E R  

PARKING is available in nearby parking lots for 

daily rates. 

 

AREA HOTELS 

Hilton Miami Downtown 

1601 Biscayne Boulevard, Miami, FL 33132 

Phone:(305) 374-0000 

InterContinental Hotel 

100 Chopin Plaza, Miami, FL 33131 

Phone:(305) 577-1000 

 

REGISTER ON THE FLAFCC 

WEBSITE 

www.flafcc.org  

 

Jacksonville Regional: 

  
University of North Florida 
Adam W. Herbert University 

Center 
12000 Alumni Drive 

Jacksonville, FL 32224 
 

Friday, February 21, 2014 
 

 
DON’T FORGET TO  

SAVE THESE DATES: 
 

OCTOBER 16-18, 
2014 

 
11TH ANNUAL STATE 

CHAPTER CONFERENCE 
 

”WE ARE  THE VILLAGE” 

 
The WYNDAM TAMPA 
WESTSHORE HOTEL 

 

http://www.hgyllstromcpa.com/
http://www.flafcc.org/

